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WNihe SUPREME COURT of Judicature 
of the State of New-York, holden at the 
Capitol, in the City of Albany, of the 
term of August, 1820— 

BEFORE 
The Honourable 

AMBROSE SPENCER, Chief Justice, 

WILLIAM W. VAN NESS, 

JOSEPH C. YATES, 

JONAS PLATT, and 

JOHN WOODWORTH, 

Bioopcoop, Clerk. 


™ . 
Justices. 





(CONSTITUTION OF THE U. S.—JEOPARDY— 
POWER TO DISCHARGE A JURY.) 


ROBERT M. GOODWIN’S CASE. 
[Continued—Anie. P. 52.] 


Van Wye, Weis, Grrrrin,and BLAKE, 
Counsel for the Prosecution. 


Fuuet and Worrman, Counsel for the 
Defendanb. 


inacase of Felony, in the Court of General 
Sessions, in New-York, after a trial of five 
days, the Jury were kept together seventeen 
hours to deliberate on a verdict, and after ele- 
ven o'clock in the evening, of the last day of 
the term, returned into Court, and declared 
there was no probability of their agreeing on 
averdiet, and were discharged—it was held 
that such discharge was a discreet and legal 
exercise of the powers of that Court, and did 
not operate as an acquittal of the prisoner. 

in cases, as well of felony as misdemeanor, 
Where an absolute necessity exists ior discharg- 
inga Jury, the Court, in its discretion, may 
discharge them, and the prisoner may be again 
brought to trial for the same offence.” 

"hat no person shall “ be subjcel, for the same 
offence, to be aeice put in jeopardy of life or 
‘unh,” isa fundamental principle of the com- 
mon law, and as such, is obligatory on all 
courts ; and whether that clause, inthe amend- 
ments to the constitution of the United States, 
Was intended to bind the state eourts, is. there- 
fore, immaterial: but no man, ina lecal sense, 


can be said to have been “ put iin jeopardy of 


fe or limb,” unless he has been acquilfed or 

fonveeted by the verdict of a Jury. 

Oa Monday, the Sth day of May, of the 
crm of May last, the counsel for the pri- 
‘oner moved for his discharge, on the 


ee, 








Pity-Hall Recorder, p. 33, and authorities col- 
‘ected, ib. p. 39. n. 


Vor, VV. +? 


" See the case of Hanshurst, 2d vol. of the 
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ground, that, as he had been tried in the 
Sessions, and the Jury had been discharg- 
ed by the Court, without his consent, be- 
fore agreeing on a verdict, he could not be 
tried again. 

The counsel argued that the cases of 
Denton and Olcott, (2 John. eases, 275 
and 301.) were cases of misdemeanor, in- 
applicable to the case before the Court; 
but that they rather afforded an argument 
in fayour of the prisoner. ‘There is no 
case of felony, either in this country or 
England, where the Jury, for the same 
cause as is here alleged, has been discharg- 
ed, without the consent of the prisoner, and 
he has been brought to trial again for the 
same offence. Jn cases of absolute neces- 
sity, it is true, Juries have been discharged, 
and the prisoner has been again brought to 
trial; but it will be found, by recurring to 
the cases, that such discharge has been the 
result of absolute necessity, or was intend- 
ed for the advantage of the prisoner. The 
leading case of the two Kinlocks, (Fost 
Crown Law, p. 22 and 23.) referred to 
by his Honour, the present Chancellor, in 
his opinion in the case of Olcott, was de- 
cided on this priuciple: on the trial of the 
prisoners they moved to have a Juror with- 





drawn for the purpose of interposing a new 
plea. This having been granted, they 


were ‘again brought to trial; and it be- 
came a serious question among the ten 
Judges of England, whether the prisoners 
could be tried again, and though the al- 
firmative of the question was deoided by 
nine ot the Judges, one of them dissented. 
And in the case of Olcott, the Judge, in 
his opinion, cautiously confined himself to 
the case then before the Court. 

In the case reported in the 2d of Leach’s 
Crown Law, (p. 706.) where one of the 
Jurors fc}] down in a fit, and in that case, 
in the same authority, (p. 718.) where the 
prisoner became sick, and the Jurors were 
discharged, this was the result of inevita- 
ble necessity, and such discharge was in fa- 
your of life or liberty: but in this case no 
such necessity existed, nor was the dis- 
charge of the Jnry in favour of the pri- 
soner. 
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But the exercise of this power of dis- ' 
sharging a Jury, in a case of felony, espe-, 
cially by an inferior Court, as the Sessions, | 
is dangerous in the extreme, and ought ne- | 


ver to be tolerated. It is unsate to trust a 
power so delicate and important to this 
Court; it is circumscribed in its jurisdic- 


tion: it cannet grant a new trial (1. John. | 
eases 279.) nor can a party in a case of | 


felony remove a case from that Court, by 
certiorari, as he may do in a case of mis- 
demeanor. 

Inthe fifth articie of the amendments to 
the Constitutioa of the United States, it 1s 
declared that no person “ shall be subject 


for the same ofience, to be twice put in| 


jeopardy of life or limb,” (1. R. L. p. 6.) 
The meaning of limb, in this place, is 


Whatever was a felony at common law, | 
and subjected the party, on conviction, to | 
personal imprisonment. It may be said | 
this section in the Constitution applies only | 


to the Courts of the United States; but it 


was intended to secure the rights of every | 


citizen; and in the sixth article of the 
Constitution it is declared to be the su- 
preme law of the land. The meaning of 
the word jeopardy, is peril or danger, and 


in legal parlance never was intended to de- | 
(1 Chitty’s Crim. Plead. 


pote a trial. 


620.) 


The counsel streiuously contended that | 
the rule laid down by Lord Coke (3d Inst.) , 


was the common Jaw, and the law of this 


country: and that the framers of our Con- ! 


stitution intended to give a legislative sauc- 
tion to that ancient principle. It is re- 
cognised in 1 Hale’s Summary of the Pleas 
of the Crown, 267. Carth. 466. Cases 
temp. Holt, 403. Hawk. B. 2. C. 4b and 
4. Black. Com. p. Sol. 

The right of discharging a Jury in a 
criminal case was unknown to our forcfa- 
thers: and all the cases which have been 
decided, in which this right has been re- 
cognised, are exceptions to the general rale 


adopted by Lord Coke, and innovations on | 


this ancient doctrine. . And, in answer to 
all those authorities establishing this right 
in the Court, in cases of necessity, it is 
sufficient to say that in this case no such 
necessity existed. 

The word limb in the amendment of our 
Constitution, is derived from English sta- 
tutes, and means any felony above the de- 
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without benefit of clergy. Before the Noy. 
man conquest, felonies of this description 
were punished with dismemberment.  |y 
the Saxon times, and down until the 9th, 

of Henry Ist. this punishment continued: 

and though since that time it has been abp, 
lished by subsequent statutes, yet the 
phrase loss of limb, has been continued jy 
the English law books from the Saxon 
times down to our own, and was adopted 
| by the framers of our Constitution, whe 
thereby meant that the ancient principle 0; 
the common law, laid down by Lord Coke. 
should be the supreme law of the land, and 
binding on all our Courts of Justice. And 
by this phrase they meant to limit judicial 
| discretion. 

The counsel pointed out the several suc 
cessive English statutes by which the Sax- 
on punishments were abolished; and to 
show that loss of life and limb importe: 
a felony, cited 1 Hale, P. C. p. 753. 3 
Inst. from p.93 to 101. in which those sta 
tutes are commented on. 1 Hale 342. } 
Inst. 390. a. b. 1 Hale, 461. Hawk.B 
1. C.40. Sec. 2. 2 Hale P. C. p. 325, 
320. 330. Hob. 294. 

The counsel contended that the word 
jeopardy, in its legal import, means peri, 
hazard, or risk, to all which the defendam 

had been subjected ; for, during the whole 
trial, he stood in as much jeopardy as if @ 
sword had been suspended over his head 
by a thread. 

If the framers of our Constitution ix 
tended to give a legislative exposition o! 
this ancient doctrine of the common lav, 
for which the connsel contended, it is 
wholly immaterial whether the article o! 
the amendments relied on, was intended to 
apply to the Federal Courts only, or to 
these and the state Courts. If it is not o 
binding eflicacy on the state courts, asa 
part of the Constitution, still, as a legisla 
tive exposition of this principle, it is o! 
more efficacy than any English authority. 

dut this article is a declaration of per 
sonal rights for the protection of the liberts 
of all our citizens. Hlad not the framers 
of the Constitution a right, and were they 
‘not bound to adopt a rule for that purpose’ 
Is there any violation of state sovereignty 
in this article more than in that, declarinz 
,that no ex post facto laws, or those im- 
| pairing the obligation of contracts shoul 


| 
| 


gree ef Petit Larceny, whether with or 4 be passed? 
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qhe usaninuty among the Jurors in cri- 
sninal cases, has been the law of England 
cor six hundred years. 
eutor. in bringing a party to trial, pledges 
himself to make out his case to the satis- 
‘action of twelve men. ‘This is the princi- 
ple and condition of such unanimity ; and 
‘the fails in performing this condition, he 
ouzht not to be allowed to plead necessity 
for discharging the Jury and putting the 
defendant again in Jeopardy. 

The counsel for the prosecution argued 
shat the defendant ought not to be dis- 
charged, for that he had never been put in 
jeopardy of life or limb, within the legal 
icceptation of those termes. 


Irion relied on, is a reiteration of the great 


principle of the common law: and tie 


meaning of loss of Limb is conceded to re-— 


lite to those punishments which subjected 
ihe party, on conviction, to an infamous 


punishment; but the counsel differed from 


ath Black. Com. p. 360. 


hose on the opposite side, in their inter- 

pretation of the word pyeopardy. When a 
party has been put on trial, and a Jury has 
once passed on his case, then, and then 
nly, has he been put in jeopardy. 

The counsel, in support of their argu- 
ment, in which an extensive view was 
aken of the ancient doctrine on this sub- 
ject, cited Nel. p. 25, 26. Comb. p. 401. 
2 Hale’s P. C. 


p.207. Ray. p. $4. 1 Chitty’s Criminal 


It is true the! 
Saticle in the amendment of the Constita- 


Neadings, (Eng. ed. p. 634. Phil. ed. 518.) , 


id Camp. N. P. p. 207. 2d Hale’s P.C. 
y. 296, 297. St. German Doct. & Stud. 

Vial 2.C. 52. and Foster’s C. L. from p. 
"2 to 40. 

That a jury may be discharged in a cri- 
ginal case where the Court shall consider 
‘a case of necessity, and the prisoner be 
ut on trial a second time for the same of- 
ence, has been repeatedly decided, not on- 


BY by this Court but by other Courts in this 


tee 


ha aR IR ats. 


uitry. Case of Barrett & Ward, 1 John. 
ep. p. 66, Case of Denton and Olcott, 
d Join. cases, p.275. 301. Case of Cas- 
orus 13 John. p- 351. 2d Gallison’s Rep. 
304. 4 Taun. 309. 2 Day. 504. and 
thof Mass. Rep. p. 494. 

In the case of Olcott, Justice Kent ex- 
ressly recognises this right in the Court, 


1a case of felony, wherever a necessity 


Xists 


‘ 
binset 


: and in the case from the Massa- 
's Reports, the point is directly de- 
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cided. This was a ease of highway rob- 


The public prose- | 


bery: the Jurors could not agree, and one 
of them was withdrawn without the con- 


Sent of the prisoner, and he was again tried 


and convicted. 

That there was a necessity in the pre- 
sent case to discharge the Jury cannot be 
questioned; the term of the Court of Ses- 
sions, as established by law, would have 
expired in about an hour after the Jury was 
discharged; and such was the public ex- 
citement, at that time, that it would have 


| been indiscreet, if not dangerous, to have 


sent the Jury out again. 

Forcing a Jury to unanimity is a mon- 
strous doctrine and oueht never to be tole- 
rated ; tor if it should ever be established 
as a law in this country that the Court has 
no right, in any case, to discharge the Ju- 
ry, then, considering the right of a prison- 
er to a peremptory challenge, in most cases 
it would be in his power to get one on the 
Jury who would never agree to convict 
him; and the consequence might be that 
the others would be coinpelled, by hunger 
and fatigue, to render a verdict contrary to 
the clearest conviction of thelr ewn con- 
sciences, 

After the arguments of the counsel, and 
on the 10th of May, on the opening of tie 
Court, Chic Justice Spencer said that the 
Court deemed this a question of vital in- 
portance to the personal libe:ty of the citi- 
zens 3 and soimportant weregthe principles 
involved, thet the Court Wad not, dura 
this term, suflicient time for deliberating 
and forming an opinion. ‘The Court, theres 
fore, ordered the recognizance of the de- 
fendant to be continicd over until the first 
Monday in August next, at the Capitol in 
the city of Albany, to receive the order ot 
the Court. 

On Thursday, the 10th day of August, 
in this present term, the defendant appear- 
ed in Court, and Chief Justice Spencer de- 
livered the following opinion : 

A motion has been made to discharge 
the defendant on the ground that it appears 
by the return to the cer/iorari that he has 


i . . ¥ } 
been once tried, and, therefore, caunot je- 
soally be tried again. 


Jie was todicted in 
the Sessions, in New-York, for manslaugh- 
ter: the trial continued for five days, and 
the Jury having received the charge of the 


Court, retired to consider of their verdict, 


‘were kept together seventeen hovrs, and 
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declaring there was no probability of their: 
agreeing in their verdict, were discharged, 
after eleven o’clock, on the last day in 
which the court could sit. It appears ‘that | 
the Jury had in the mean time, between 
their receiving the charge of the court and 
their discharge, come into court, and on 
being asked if they had agreed ontheir ver- 
dict. answered, through their foreman, that 
they had agreed, and that they found the 
prisoner guilty; but recommended him to 


mercy; but, on heing polled, the third Ju-: 


ror called upon, declared his disagreement 
to the verdict. These are all the facts ma-_ 
terial to be noticed in considering the ae 
sent motion. 


ia a - . ° | 
Tine defendant's counsel rely princi- 


pally on the fifth article of tie amendments 
to the constitution of the United States, 
which contains this provision—* Nor shall 
any person be subject for the sane offe nee 
to be twice put injeopardy of life or linb.” 


Tt has been urged by the prisoner's counsel’ 


that this constitutional provision operates 
upon state courts proprio vigore. ‘This 
hus been denied on the other side. IT do 
not consider it material whether this pro- 
vision be considered as extending to the 
state tribunals or not: the principle is a 
sound and fundamental one of the common 
law, that no man shall be twice put in jeo- 
pardy of life or limb for the same olience. 
{ am, however, inclined to the opinic vi, 
that the articlé in question does extend to 
all judicial tribunals in the United States, 
whether constituted by the convress of the 
United States, or the states individually. 
‘The provision is general in ity nature, and 
unrestricted in its terms; and the sixth 
article of the constitution declares that that 


constitution should be a suprcine law of | 


the land, and the judges in every state 
shall be bound thereby, any thing in the 
constitution or laws in any state to the con- 
trary notwithstanding. These general and 
comprehensive expressions extend the pro- 
visions of the constitution of the United » 
States to every article which is not con- 
fined by the subject matter to the national | 
government, and is equally applicabie to, 
the states. Be this as it may, the princi- | 
ple is undeniable that no person can be | 


| fence, and not to designate the punishimer, 
| for an offence ; for no such punishment ag 


loss of limb was inflicted by the laws of any 


, of the states at the adoption of the const. 
tution. Punishment by deprivation of the 


limbs of the offe ‘nder, would be abhorren 
to the feelings and opinions of the enlight. 
ened age in which the constitution was 
adop ted, and it had grown iuto disuse jy 
England for a long period antecedently, 
We must understand the terms, Jeopardy 
of limb, as referring to afiemees which iy 
former ages weve punishable by dismem. 
berment, and as intending to comprize the 
_erimes denomin: ited, in ‘the law, felonies, 
The crime of manslaughter is undoubtedly 
a felony: and therefore the prisoner is en- 
titled to the protection afforded by the ar 
ticle of the constitution, whether we regard 
it as binding upon us by its own force, or 
as an acknowledge d axiom of the common 
law. 

The question then recurs—what is the 
meaning of the rule, that no person shal! 
be subject for the same offence, to be twice 
put in jeopardy of life or limb ? Upon 
the fullest consideration which I have ben 
able to bestow on the subject, [ am satis 
fied that it means no more than this: Tho 
no man shall be twice tried for the san 
offence. Should it be said that we cai 
scarcely conceive that a principle so oy 
versally acknowledged and so interwove 
in our institutions, should need an explic 
and solemn recognition in the fundamenta 
principles of the government of the Unite. 
Siates, we need recur only to the history: 
that period, and to some cther of tly 
amendment is, in proof of the assertion, th: 
there existed such a jealousy, or extrem 
caution, on the part of the state gover: 
ments, as to require an explicit avowal ! 
that instrument, of some of the plainest an 
i best established principles, in relation t 
the rights of the citizens and the rules 0! 
the common law. The first article of th 
‘amendments prohibits Congress from m 
King any law respecting an establishmet! 
\ of religion, or prohibiting the free exercis 
thereof or abridging the freedom of speet! 

' or of the press; or the right of the peop 
| peaceably to assemble, and petition gover 


twice put in jeopardy of life or limb for | ment for a redress of grievauces. The s 


the same ofience. | c« 


The expression, jeopardy of we was | 
used in reference to the nature of the of- | 


cond secures the right of the people to be2 
| arms ; and, indeed, ; without going into thet 


' minutely, near] y all the amendments of 1 
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*ystrument indieate either great caution in | waste of time to enter upon a re-examina- 
defining the powers of the national govern- | tion of them. In that case, the Jury, after 
ment, and the rights of the people, and the | having remained out from eight o’clock on 
states, or they evince a jealousy and appre- || Saturday evening, until near two o’clock 
pension that their fundamental rights might | the next day; and having, in the mean 
be impugned, so as to leave no doubt that | time, come into court two or three times 
jn the article under consideration, no new | for advice, declared that there was no pros- 
principle was intended to be introduced. |; pect of their agreeing in a verdict, and 
The test by which to decide whether a) were discharged without the consent of the 
person has been once tried, is perfectly fa- | prisoner : one of the questions was, whether 
miliar to every lawyer; it can only be by | the discharge of the jury entitled the de- 
a plea of autrefois acquit, or a plea of au- \fendant to be discharged, or, whether he 
irefois convict. The plea of a former ac- | could be re-tried. After examining and 
quittal, Judge Blackstone says, (4 Com. | commenting on all the authorities the posi- 
535.) is grounded on this universal maxim \ tion of the learned judge was this: “ If the 
of the common law of England, that no | court are satisfied that the jury have made 
man is to be brought into jeopardy of his | long and unavailing eflorts to agree, that 
life, more than once for the same offence ; | they are so far exhausted as to be incapa- 
and since, he says, it is allowed as a con- | ble of further discussion and deliberation, 
sequence, that where a man is once fairly | this becomes a case of necessity, and re- 
found not guilty upon an indictment, or | quires an interference.” He “observed, 
other prosecution, before any court, having ||“ All the authorities admit that when any 
eompetent jurisdiction of the offence, he | juror becomes mentally disabled by sick- 
may plead such acquittal in bar of any sub-'| ness or intoxication, it is proper to dis- 
sequent accusation for the same crime. |! charge the jury; and whether the mental 
The plea of a former conviction depends || disability be produced by sickness, fatigue, 
on the same principle, that no man ought: or incurable prejudice, the application ot 
twice to be brought in danger for the same ! the principle must be the same.” Again 
crime. ‘To render the plea of a former ac-| he observed, “ Every question of this kind 
‘uittal a bar, it must be a Jegal acquittal || must rest with the court under all the par- 
by judgment upon trial, for substantially || ticular or peculiar circumstances of the 
ihe same offence, by verdict of a petit jury, | case. There is no alternative ; either the 
(i Chitty, Crim. Law, p. 372.) In the | court must determine when it is requisite 
oresent case, it is not pretended that the | to discharge, or the rule must be inflexible, 
prisoner has been acquitted, unless the dis- |} that after the jury are once sworn, no other 
charge of the jury, without having agreed | jury can in any event be sworn and charged 
m their verdict, and without the prisoner’s | in the same cause. The momeut cases oi 
consent, shall amount in judgment of law | necessity are admitted to form exceptions, 
to an acquittal. This brings us to the || that moment a door is opencd to the dis- 
“uestion, whether the Court of Sessions | cretion of the court to judge of that neces- 
could discharge the jury under the circum.» sity, and to determine what combination 
stances of this case. If they could not, of circumstances will create one.” ‘The 
then I should be of the opinion, that al- | learned judge inveighs, with force and el 
though there could be 6 technical plea of | quence, against the monstrous decirine #: 
autre fois acquit, the samematter might be; compelling a jury to unanimity by the 
moved in arrest of judgfhent; and if so, J pains of hunger and fatigue, so that the 
ran see no objection to the @iscussion of the || verdict is not founded on temperate discus- 
question in its present shape, on a motion | sion, but on strength of body. Although 
to discharge the prisoner. | the case of the People vs. Olcott, was « 
In the case of the People vs. Olcott, (2 | case of misdemeanor, the reasoning is, ii 
John, cases 301,) all the authorities then || my judgment, entirely applicable to cascs 
extant upon the power of the Court to dis- | of felony; and although the opinion was 
charge a jury in criminal cases, and the | confined to the case under consideration, a 
consequence of such discharge, were very | perusal of it will show that it embraces 
ably and elaborately examined by Mr. ed every possible case of a trial for crimes. 
tive Kent, and it would be an unpardonable || The opinion was delivered in 1801, and 








102 THE NEW-YORK 


since then, this question has come under |j government, or laws, to usé compulsory; 
consideration in several cases. In the case | means to eflect an agreement among jurors: 
of the King vs. Edwards, (4 Taunton, p. || that the practice of withdrawing a juro 
309,) the indictment was fora felony ; and | where there existed no prospect of a ver. 
while the prosecutor was giving his evi- || dict had frequently been adopted in criminal 
dence, ove of the jurors fell down ina fit; trials in that court. 

and he was pronounced by a physician, on || Upona full consideration [am of opinion, 
oath, incapable of proceeding in his duty | that although the power of discharging the 
as a juryman that day. Whereupon the || jury is a delicate and highly importay 
vury was discharged, and a new jury sworn, || trust, yet that it does exist in cases of 6). 
and the defendant was convicted. The) treme and absolute necessity; and that i 
point whether the prisoner could be tried t may be exercised without operating as ag 
after the discharge of the jury without the i acquittal of the defendant: that it extends 
prisoner's consent, was argued before the | as well to felonies as misdemeanors ; aud 
judges of England, except Mansfield, chiet || that it exists, and may discreetly be exer. 
justice, and Lawrence, justice—all the |’ cised, in cases when the jury, from the 
cases were cited; and the judges, without | length of time they have been considerin: 
hearing the counsel for the crown, said that | a case, and their inability to agree, may be 
it had been decided in so many cases, it was |! fairly presumed as never likely to agree, 
now the settled law of the country, and), unless compelled so to do, from the press. 
gave judgment against the prisoner. The | ing calls of famine or bodily exhaustion, 
same course was adopted upon nearly the iq" the present case, considering the great 
same state of facts, in Aun Scullent’s case |! ength of time the jury had been out, and 
(Leach C. L. p. 700,) and in the case of | that the period for which the court could 
the King vs. Stevenson, (Leach, 618.)— \ legally sit as nearly terminated, and that it 
The prisoner fell down in a fit during the | was morally certain the jury could not 
trial, and the jury was discharged, and) agree before the court must adjourn, I think 
upon his recovery, he was tried and “rah the exercise of the power was discreet aut 
victed by another jury. In the case of the | legal. 

U. S. vs. Coolidge, (2d Gallison, p. 364,) | “Much stress has been placed on the fact 
a witness refusing to be sworn, the trial | that the defendant was in jeopardy, during 
was suspended during the imprisonment of | the time the jury were deliberating. [tis 
the witess for the contempt; and Mr. Jus- | true that his situation was critical: and 
tice Story held, that the discretion to dis-|| there was danger as regards him, that tlie 
charge a jury existed in all cases ; but that ‘jury might agree on a verdict of guilty; 
it was to be exercised only in very extra- but, in a legal sense, he was not in jeopar- 
ordinary and striking circumstances. And! dy, so that it would exonerate him from 
in the case of the Commonwealth vs. Bow- | another trial. He has not been tried for 
den, (9 Mass. Rep. p. 494,) upon an in- | the offence imputed to him.—To render 
dictment for Highway Robbery, the jury, | the trial complete and perfect, there should 
alier a full hearing of the case, being con-i; have been a verdict either for or against 
fined together during part of the day anda him. A literal observance of the consti- 
whole night, returned into court and in-! tutional provision would extend to embrace 
formed the judge they had not agreed on a those cases, where, by the visitation 0! 
verdict, and it was not probable they ever | God, one of the jurors should either die, oi 
could agree; whereupon one of the jurors | become utterly-uaable to proceed in the 
was withdrawn from the pannel without, trial. It wouldgextend also toa case where 
the defendant’s consent, and the jury was | the defendant should be seized with a fit, 
discharged ; and during the same term, | and become incapable of attending to his 


another jury was empannelled for his trial defence; and it would extend to a case 


and he was found guilty. On a motion in| where the jury was necessarily discharged 
arrest of judgment, the court refused the | 


in consequence of the termination of the 
motion, saying, that the ancient strictness || powers of the court. In a legal sense, 
of the law npon this subject, had very much || therefore, a defendant is not once put il 
abated in the English Courts; that it would |jeopardy until the verdict of the jury is 
ncither be consistent with the genius of our ! rendered against him. If for or agains 
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jim, he can never be drawn in question || cur ; and the consequence is, that Goodwin 


avain for the same offence. And I en-|| must be tried at the next sittings ; and his 
sively concur in reprobating the proceed- recognizance, and that of his sureties, will 
ing of withdrawing a juror and attempt: | be respited until the next January term.— 
inv to subject a person to a second trial Rule accordingly. 
ae : , — 
yrepared with his proofs. In the case ot . 
the People vs. Barrett ans Ward (2 Caines, || AT a COURT of GENERAL SES 
$04 this court considered it equivalent to | SIONS of the Peace, holden in and for 
Le aconienall the City and County of New-York, on 
: i ; . . . . . f 3 F } , fc - 
‘The only remaining inquiry is, whether | Monday, the 5th day of Aveust, in the 
che power of discharging the jury in this'| year of our Lord ene thousand eight 
wees . i} 


gase. could be exercised by the sessions. | hundred and twenty. 
‘he Court of General Sessions for the | 








: : PRESENT. 
city of New-York, are clothed with pow- |, 
not entrusted to the General Sessions | The Honourable 
rs not enimrustea ine ; sess Ss; r " 
ft asny other county. It has the power to | CADWALLADER D. COLDEN, 


Mayor, 
SAMUEL TOOKER, and ¢ Alder- 
THOMAS S. TOWNSEND, ¢ mean. 
P.C. Van Wye, Dist. Att. 
Joun W. Wyman, Clerk. 


ry for all crimes, (cases of life only ex- |) 
epted,) in as full and complete a manner /! 
sany court of Oyer and ‘Terminer and | 
sacl delivery, for the said city and county, | 
an hear, determine, or adjudge the same, |) 
2 Rey. Laws P. 508.) It is not necessary |' 


“4 . . bs if ARG UR — 
iow tu decide whether the sessions in New- |, (DISCHARGE OF A JURY—MATERIALITY OF 


‘ork, since the statute, can grant a new | TIME.) 
ri | cu the, merits; but having as full and) CF_ARLES JOHNSON and JOHN RB. 
weivet a jurisdiction as the Oyer and Ter-|| GONZALES’ case, ind. with JOHN 


. ‘ ’ . . . ' 
iner and Gaol delivery excepting incases'|| BATTIS. 
i liteoyer all other crimes, nodoubtcanbe | 4, , 

“elie Van Wyck, Counsel for the prosecu- 
ntertained, that they possess all the inci- | iia , f P 

ae Se = ° ° it , 

euis appertaining to the power of trying for | Ropuan. Counsel for the prisoners 
hese offences; aud the right to discharge || ceils . Sowa 


he jurv, under the facts and circumstances i Where an indictment for a felony allege, the 
offence to have been committed on a day sub- 
‘ ig ee sequent lo that on which the indiciment was 
ud, upon the whole | am of opinion, that || found, it was held that a juror might be with- 
vhenever in cases of felony, a jury has de- | drawn, and the jury discharged without con- 
iherated so long upon a prisoner’s case, Rs | sent, and - prisoner be brought to trial, for 
clude a re aR be exnectati hat |! the same offonee, on another indictment. 
a © a oo ctation that | The time stated in an indictment is not inatevial, 
vey will agree ina verdict, withont being nor traversable : but if an impossible day be 
ompelled te do so from famine or ex- laid, it will be a fatal defect. 
laustion, that it becomes a case of neces- | On the 5th of April last, the prisoners 
ty,and that they may be discharged, and , were indicted for a petit larceny, which the 
he prisoner may be again tried. In the || indictment alleged to have been committed 
resent case, we consider the discharge of | on the 20th day of May, 1820. 
he jury as a discreet exercise of the pow- On the 7th of April then instant, they 
tsof that court, either on the ground that) were brought to trial ; and after the jurors 
Re . . sali 
ue jury had been kept together so long as |, were sworn, it was discovered by the pub- 


opreclide all hope of their agreeing, un- | lic prosecutor, that the indictment charsed 


this case, was an meident to the trial. 


| 
i| 


Bess compelled by famine or exhaustion, or | the offence to have been committed on a 


” the ground that the powers of the court | day not then arrived ; and, before any wit~ 
vere to terminate within a few minutes, | ness was sworn, he moved the court that 
lt That it was morally certain the jury |! a juror might be withdrawn. The court 
ould not agree within that period: and || consented. One of the jurors, by the di- 
“S produced an absolute necessity for |! rection of the court, left the jury box ; and 
ecnarging them. | the names of the jurors being called, eleven 

da this opinion my brethren entirely con-'' only answered, An entry was then made 
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charged, which was done accordingly, with- | 
out the consent of the prisoners or their, 
counsel. 

On the 11th of April, in the same term, | 
there was presented against the prisoners | 
for the same offence, another indictment, 
on which they were arraigned and pleaded 
not guilty; and during the same term, 
Johnson and Gonzales were tried and con- 
victed. 

This latter plea was received, and the 
trial had, under an agreement between the 
district attorney and the opposite counsel, 
that the prisoners, if convicted, should be 
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by order of the court, that the jury be dis- | 


but in our own courts ; and it is now setiiq; 
that it would be inconsistent with the a 
ministration of justice, as well in resp¢¢ 
to persons accused as to the public, thar} 
should be received as a rule, admnitting 
no exceptions, that in every case where; 
jury is sworn, they must render a verdie, 
which, under all circumstances, must |; 
abided by. 

I have frequently had occasion singe] 
have had a seat on this bench, to expres 
my opinion, that this court was bound |; 
the decisions of superior tribunals, and thi 
it is our duty to receive as law what the 
had declared to be so. Should any inferiy 















































tribunal in the United States feel itself 
liberty to disregard its superiors, aud | 
indulge its own speculations, our chi: 
business would be to afford grounds i; 


entitled, on a motion in arrest of judgment, 
to all the advantage they could have had 
by plea or otherwise, of the facts relative 
to their having been put on trial on a for- 
mer indictment, and the jury having beenj| endless and useless appeals. Whieneve 
discharged, without consent, in manner) therefore, J find a point of law decided: 
aforesaid. | a superior court of our own, I consider: 

The counsel for the prisoners moved, in|, my duty to submit to their judgment: an 
arrest of judgment, on the ground that the || as I believe the question now under co 
jury having been sworn on the former trial, |; sideration has been fully decided by ty 
and discharged without consent, tie prison- || supreme court, as indeed has been admitte 
ers had not been legally tried and convicied || by the counsel for the prisoners, 1 she 
on the second indictment. The counsel,|! forbear to follow him in an examination: 
in support of his argument, cited 1 Inst. |) the authorities, upon a miscongeption i 
227. b. 9. Coke’s Rep. p. 13. 2 [ale’s || misconstruction of which he supposes tl 











Te 
P.C. p. 296. 2 Hawk. P. C. chap. 42. || decisions cited from our own reports a 
sect. 1. | founded. 
Van Wyck contra. | Inthe case of the People vs. Dente 
{hn the term of May following, the Mayor who was indicted for a misdemeanor, at 
delivered the following opinion prefaced, ! where the jury were discharged without tt: 
in effect, by the preceding facts. consent of the defendant, because the 
The question in this case is, whether the |, could not agree, the supreme court 
former indictment and the proceedings || cided that there might be a new trial- 
thereupon had, would be a bar to thie se- (2 John. cases 276.) 
cond trial for the same cause. | The case of the People against Olecat 
It is perfectly well established that al- | (2 John. cases 301) was also a case of ms 
though the day laid in an indictment ior | demeanor, in which, when it was found ti 
larceny is not material, and be not wa- |! jury could not avree, the oyer and termitt 
versable, yet if no day be mentioned, or if! ordered a juror io be withdrawn s and ti 
the ofience, as in this case, be charged to; supreme court refused the application! 
have been committed on an impossible day,!, discharge the defendant, on the grout 
the indictment is altogether bad. (1 Chit-|jthat he had been put on his trial. 
ty’s Crim. Law, p. 225. 1 ‘Term Rep. p. | Inthe case of the People vs. Barret a 
SLO, 5 East. 244.) |) Ward, (2d Caines’ Rep. 100,) which we 
The cases which have been cited by the || several times before the supreme cot! 
counsel for the prisoners, to show that after || when first submitted to them, presente. 
a jury has been sworn, they cannot be dis-|| merely the abstract question, whether! 
charged without rendering a verdict, afford, || @ case of misdemeanor, where the detea! 
certainly, very ancient and very high autho-\ ant had been put upon his trial, and | 
rity. But these cases have all been frequente || juror had, upon the application of the i* 
ty overruled, not only in the English courts trict attorney, been withdrawn, by ordel® 
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‘ye court, a conviction of the defendants artificial reasoning, but the majority, 
on the same indictment by another Jury,) by whose decision we must abide, deter- 
yas recular. ‘The court decided that the, mined it to be law. 

withdrawing the juror was not in itself; If it be so, then the rule, that a person 
cause for arresting the judgment, on the, can be but once put on his trial for the 


cnbsequent trial. | Same Cause, vanishes 3 or at least must be 
But when the same case was afterwards received, subject to certain exceptions. 
nreseuted to the court, with a particular It may be said that all these cases apply 


vatement of the circumstances which in- to misdemeanors, and that no exceptions 
daced the court below to order the juror to have been, or are to be, admitted to the 
be withdrawn, the Supreme Court re-) ceneral rule, first stated, in cases of felony. 
coonized and confirmed their former deci-' { do not perceive any reasonable founda- 
sion, but were of opinion that the court be-| tion for this distinction. 


. 


It may be ob- 
ow ought not to proceed to judgment on. served that in most of the instances in 
the conviction, but should discharge the which the Enelish courts have admitted 
defendants, because it appeared from the | exceptions to the general rule, have been in 
facts then before them, that the juror had cases of felony, and many of them cases of 
been withdrawn on no other ground, than! life and death. And, in the case of Olcott, 
heeause the public proseeutor found him-, it is obvious that Chief Justice Kent did 
elt unable to proceed for want of suffi-! not consider the reasoning on which. he 
cient testimeny to convict; and where the’ founded his judgment, in that case, as ap- 
inability was the consequence of his not plying to misdemeanors only. 
taking the necessary measures to obtainit.| — But the case of the People rs. Casborus, 
? Cames’ Rep. 304.) ! (13 John. Rep. p. 351) was a case of felo- 
Notwithstanding the defendants, after) ny. ‘The prisoner was indicted for a lar- 
onviction, were thus discharged from this ceny, and thereupon convicted inthe Rens- 
‘irst indietment, they were again indicted) selaer Court of Sessions. That court ar- 
jor the same offence. Upon their arraigu- rested the judgment. A new indictment, 
ments they pleaded avterfois acquit to tis, precisely similar to the first, was preferred 
second indictment. Ad the question whe-) against him; to which last indictment, he 
‘her this was a good plea, was submitted to ‘pleaded auterfois acquit. To this plea the 
he Supreme Court, ina case made. _ distriet attorney demurred, and the case was 
The plea of auterfois acquit reierred to brought before the Judges of the Supreme 
he first indictment, and tke proceedings Court, to decide whether the trial, on the 
pon it. Phe facts alleged in both jndict-. first indictment, in which judgment had 
nents were the same, except that there! been arrested, was a bar to the second pro- 
vas a difference with respect to the date of seeution; and it was unayimously decided 
au endorsement of a notes; and in respect by the court, that it was not. Judge Spen- 
'o the description given to the property cer, in delivering the epinion of the court, 
which was the subject of the misdemeanor. | refers to the case of Burret and Ward, as 
Dhese, it was decided, were immaterial va- | affording the rule that ought to govern as 
rations; but the counsel for the prosecution well in cases of felony as those of misde- 
insisted that the first indictment was bad, | weanor. 
because it omitted to connect, in proper, But it has been decided in this court, int 
lorm, a venue with a material allegation. , the time of the late Mayor, in a case ot 
The Supreme Court decided that this! Grand Larceny, that, where the Jury 
objection was well taken, and that the first || were discharged because they could not 
indictment was so dagective, that a judg- | agree, the prisoner might afterwards be 
ment against the defendant could not have |, convicted on the same indictment. (Haux- 
been rendered upon it. That even an ac- || hurst’s case, 2d vol. City-Hall Recorder, 
(uittal on that indictment, would not have | p. 33.) And I think this court cannot now 
sustained the plea of auterfois acquit, be- | set up a different doctrine without contemn- 
Cause the delendcants, on that defective in- ing a course of decisions to which it 1s our 
dictment, were never put in jeopardy. duty to bow with respect. : . 
Some of the Judges seem to think this | If these authorities and econgiclerations 
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} 
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will warrant the conclusio where 

H ; ii the for- 
malities OF ove wain 
tried and convicted, Ho must tullow, @ 
tiori, that he mow be vin, to where, 
in the first instance. pe her proce 
were hia — to swear the jury. 
v the case of Casborus, (15th 
Jotun Rep p. ‘Bl ; ~ v Hawk. « 
hief justice Kent, in 
Ward. 1 John. Rep. 
that 


be 
furs 
trie ue ac 
fiery chines 
to be settled 
also 
25. sect. S, cited by ¢ 
the ease of Barret aud 
7G. Vaunx’s case, 4 C 
if the trial had prac 
pronounced a verdict 
confessedly bad indictment, 
could not have been pleaded tn 


indictinent. Ef appears absurd to 


oke’s Rep. 44, ) 
eeded, and t he jury hac 
,on this evidently and 
such verdiet 


hbartoa 


second 


sey, that these incipient proceedings shail. 


be a bar to a conviction, when it ty ad- 


might have ri meet. 

tam of opin tion, that the court did right 
to directa jurer to be withdrawn i tlils 
when they perceived that the indie 
ment was bad, and that it would have been 
aiarce for them to have proceeded Wiki 
the trial, when they must have known tha: 
the proceediigs, either in respect to the 
prisoners or the public, 
mere nullity. 

But though, in my mind, it 
questioned, that the 
tion: ary power lo order 
drawn, yet it ts e 
that should exercised with the utarost 
cautions and | | fully coneur with the senti- 
meats expressed by the court in the case oi 
Barret and Ward, 2 ¢ Rep. p. SOY 
that a defendant ouvht, m no case, 
on his trial a second time, 
has been discharged, on no 
than because the pubiie prs 
himself unable d tor want of suiii- 
cient testhuony to convict, and where the 
inability was the consequence of his not 
taking the necessary means to obtain it. 
‘Yo dismiss a jury merely because there be 
not sufficient testimony avainst the accused, 
wonld be in the highest degree 
oppressive, 


€ase, 


cannot 


With 
mnceded sat isa power 


a jun or to be 


| 
u 
3 
i 


anes 


where a juror 
oulier FCroune dj 
osecutor found 


to proc 


‘The judgment of the court is, that the | 


prisoners, for the felony whereof they have 
been convicted, be imprisoned in the peni- 
tentiary of the city and county of New- 
York fifteen months. 


it seeins | 


must have been a 


bes 


court has the cdiscre- | 


to be pul | 


unjust and 


ship ought to 
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PETiY LAkCBNiL-~ALTERFGOLS At ig 


JOURN TL. SMITEVS CASE. 
Maxwent, Counsel for the prosecution 
Proenix, Counsel for the prisoner, 
Stealing the goods ef E. W. is not the Same 

offence as stealing the same coods belongin, ” 

some person or persons to the jurors unknowy 

Ta the term of January, 1818, on the é¢h 
of the month, the prisoner wis 
brought to trial ou an indietment for stesl. 
on the 27th of December then last. . 
cofin-plate, of the value o 
ty of some person or persons to the Jurors 
uuknowa. 

It appeared irom 
gustus B. Webb, thet in the mernine 
Joth of December, he Was De thie 


saine 


mie. 


. ‘ 
i Sl. the prone 
” : 


Pe | mh 
tue testumony 


| the late Orange Webbeat the bri 
miited that the prisoners could not have | 
availed themselves of any decision the jury 


. ’ 
tue Park 
é' 4 : 
found tne pr 


vari, at the corner of 
mraiestreet, and 
collin, and the next « 
was iurt 


tidied it off. It 
' » 
piate WaS vi 


they 
tha ) 


yi 
er proved, that 
le by the priscme i 

ft furthes rappeared Wet 
hed ino Never: ery ASIT, and that tliva 
Webb, his widow, was the administratris 
before the 


fere d for sal 


that Orange 


Of nis estafé 3 and, 


indictment 
— ! Daa. o } ‘ . 3 am 
found, obtained letters of admiinistr: 
tron in the oe * office, 

The counsel for ih 
the fi 
ero hat was vested | 
tue administratrix when stelen. and as th 
! . 
nuoWwnh, or might have been known, t 
Jory, when the indictment wis 
‘uty to have alleged the 


Was 


; pi risoner objec ted | 


ther prosecution of this case, on th 
as the roperty 
i i . 
Vi its 


’ 
‘ ‘ , 
cat s tual 


it Wilts caer 
eouds as ber prope: 
Propesty 
Maxwell insisted, that if 
representative could 
ascertained at t] 


fore, 


fi wore 
tie 
NOL hi ive 
‘time the 
the property mls 
that of some 
end to. this point he 
Crim. Plead. p. 189. 
Radcliff, then Mayor, charged the Jur 
that as the property, at the time the 
lony was committ@A, was vested in Ely 
Webb, the administratrix, and as this mig) 


p' rson 
been we 


iNdwisition 8 


iy 
ht well be laid e 
person or persons unhnes 


3 fae ou 
cited J] Stark 


lave been ascertained by application att 


Surrogate’s where letters of adini 
istration were obtained, that the owne! 
have been alleged in he 
On this ground the Jury acquitted ve 
prisoner. 

On the 25th day of January, 1$15,! 


ee 
ollice, 
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prisoner was indicted for stealing a coffin- thought, from the peculiar nature of this 
nlare, the property of Eliza Webb. | Property, thai it was unnecessary to state 
" To this in lictment the prisoner, by his), this with greater particularity. The pri. 
counsel, pleaded that which, in legal par-) soner was acquitted, because the property 
}ooce, is termed a plea of auterfots acquit, was alleged to belone to a person Or pei 

tis, that he had been indicted and ac- |! sons to the Jury unknown, when it was, 01 
‘ited of the same offence of which he | might have been know 


~> 


iy that it belonged 


now is indieted. | to the adminisiratrix. 
Uaxwell interposed a replication to this In the opinion of the court, the prisoner, 
Me ica, aking issue onthe m terial fact there- on this oceasion, has not shown enoueh toe 
Me , stated, and concluding to the country. eniitle hin to a verdict. He should have 
i Ou Tuesday, the Sd of Febrnary ftollow-) alleged in pleading. or it should have ap- 
i iny, this aca ral issue was brought to peared in proof, that he had been acquitted 
® wial betore a Jury. ou a fall trial on ike seris: and, as he has 
Be As the affirmative was held on the part not, he ought wot to be allowed any advan: 
‘. ihe prisoner, his counsel opened the) tage on this teclmical objection. 
Maca. bv reading the jadietment on whieh he {| Phe Jury vorendoved a verdict, that the 
@. id been formeriv aca titted, and the re- lelouy of which the pi isones Is now charged 
. wot his rcqurttal, is pot the same of which he was formeily 
b Yio counsel then offered to prove that COU d. 
nrise was the same person mentioned On Tuesday the 10th of March follow- 
uthe record. and that the goods were the ing, Phoenix moved the court fora pew 
bat these frets were admitted on the trial on this collateral issue, on the ground 
tof the prosecution. that the Jury bad erred in their verdict 5 
* fewos then jasisted before the Jars Vs iy and he cited t Starkie, 173. Plowd. 
“ he cet hor the orisoner. thatthe owner- biyer, Q7 and 285, and 2 Llale, 181, to 
° perty is merely descriptive : 3 tliat at show, that though a party is acquitted oi 
be sutsiantive allegation in the indictment the same ground, that the prisoner in this 
that he stole a eoffiu-plate: and that ii) case was, he is entitled to hits plea of auder- 
iedisedd rial whethioi the rat seri] thon ot furs tf wie. 
e peoperty is the same inthe first and ce- Riker, the Reeorder, who was then on 
ord indictment or nots apd. for amela) the bench, declined giving an opinion. 
wtappears on the record, he was acquitied Gu ‘Poesday the ath of August follow 
nthe merits. The principle npen which: ing, before the preseut Mayor, the motion 
: Case of the prisoner depends, is, that) Was acain renewed; and it was argued by 
; man shall be put ii it opards twice for the coun-el tor the priss ner, that the vere 
same offences and it this proses ition diel oochi notte stand, because the offence 
stamied, and heise onviete d, it will be Mi the seeoud andietment was, in law and 
: versive of that principle fact, the same us in the tirst. 
‘ Viaxwell contra, cited J Leek 4s. Van Wyek contra, cited } Uhitty’s Crim. 


i. i> 'y 1 
me leditt, | 


’ , id , ‘ j es 
Mayor, charved the Jury . tina i cl. p. std. (ump. IN. 1’. \’ 200. 
‘ . . *. ’ 1, , . . »s er “a. 
> | Th ome adiattted that the prisoner é llaw KA. i ° ( » Se mn, BX. fj ba 2 be isl 


tie same person named inthe recordof P.C. p. Got aud 7st. 2 Chitty’s Crim. 
lit Coat that the property laicl in the Plead. 948, 049, and 958. 
haul second indictments was the same. The court took time te consider; but, 
vl the principal question for determina-| by reason of some accident, rendernmg an 
Was, whether the offence now charged , opinion unnecessary, none was delivered 
aost him was the same of which he liad 
acquitted, | SUMMARY FOR AUGUST TERM 
the allecation of property in an indict | 
Ment is material: and whenever the owner- 
"Pol property is known, or might be as- 


PURGLARY. 


Joh n Connelly. for this offence in break 


B ined, it ought to be truly laid inthe in-) ing and entering the dwelling house of 
a ATmMCHL But mistakes frequently occur | Thomas li. Keune ay , on the ne wht of the 
bee the Grand Jury; and, on the find- | 25th of July, and stealiny silver coin, 


I ’ 


Os ct the first indictment, they miglit have '|amounting to tw slve dollars ; was tried 
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and convicted, and sentenced to the state 
prison for lite. 


, convicted, and the two firsi sentenced 
state prison, four years each, atid the athe 





FORGERY AND COUNTERFEITING. 


George Lynch, a black man, for forging 
a check on the Branch Sk for ninety- 
dollars, pleaded guilty, and was sen- 
tenced to the state prison for seven years. 
Patrick Kelly was indicted separately 


sis 


for passing a counterfeit two dollar bill on | 


the Phoenix Bank to Edward Lambert. 


and with James Long and LHenry M:Cad-: 


den for passing a counterfeit bill of five 
dollars on the same bank, to John Sloan. 
The prisoners, during the month of July, 
went separately, and sometimes together, 
into stores, and passed off counterfeit mo- 
ney, under strong circumstances of suspi- 
eion. “Kelly and Long were tried and con 
victed, and Kelly was sentenced ten years, 
and Long five to the state prisou. 

Barney Rankin, tor uttering a three dol- 
lar counterfeit note on the 
Bank to Jacob Weaver, on the 22: 


state prison for four years. ‘The prisone r 
went to the store of Nathaniel Webb, and! 
tried to pass the bill. He was told was 
bad; but went immediately to Jacob 
Weaver’s, and made the like attempt, | 


where he was followed by Webb and ap-; 1 


prehended. 


GRAND LARCENY. 


Robert Evans, alias Stewart, a young!) 


man, but an old oflender, was indicted, 
tried, convicted, and sentenced tor this of- |) 
fence, five vears. {fe hired of Joho Fine |) 
a mare, under the preteuce of going to the} 
BHellevue ; but instead of this went to New- 
Jersey, and was taken near New-Bruns- 
wick, 

Peter Miller, 
John Dunn, 


Alexander Archer. and 
boys, were indicted, tried 





weer y a4 
1 July,: 
was tried, convicted, aud sente atte to the: 


‘three. 
Young, 
| wearing apparel, 
dollars. 





W 
| 





| andl the 


They went into the house of Robo 
on the 26th of July, and 


stole }; 
valued at thirty-sey. 


Peter Holden, indicted with Cook, Hagy. 
and Smith, (see ante p. 59,) was tried a) 
convicted on the same testimony as in 1) 
former case, for stealing a large quaniiy 
of gold, belonging to Justus Spurtye 
After conviction the counsel moved in y:. 
rest of jadgment, and it was suspended, 

Margaret Evans, for stealing the goo: 
of William Cox, valued at 60 dollars, w; 
indicted, tried, and convicted of this 
lence, and sentenced to the state prison! 
three years. 

Wiliam Jones,ablack man, on then: 


‘}of the 4th of August, inst. stole the pork 


book of Josiah Sherman, containing 
hundred and forty dollars in bank bi) 
The prisoner confessed the fact fully; 
after trial and conviction was sentenced: 
ihe state prison for seven years. 

Janes Welsh, for stealing two co 

valued at thirty-five dollars, the proper 
of Foxhail and Parker, was convicted 
confession, and sentenced to the st 
prison three years. 

PETIT LARCENY. 

Wiliiam Ridgeway, Andrew Fraw 
| James Parrington, Samuel Hopkins, . 
| Read, John Penny, Martin Cure, ® 
fpplegate, Francis M:Gonagle, Ge 
| Gable, Joha D4 Kein, Alewander si 
Jane Montgomery, Mary Ana Jaci 
Sarah D.C hristian, and Mar garet Evi 
| were severally convicted of “this olient 
four first named were sentence! 
the penitentiary, three years each, the 
ext for two years each, the two follow 
fur eighteen months each; Gable tu 


1,1, year, und the remainder tor shorter per 





